
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

WRB REFINING, LLC ) PCB 2012-106 

(multiple applicati ons) ) 2012-107 

) 20 12-1 08 

) 201 2-1 09 

) 2012-110 
) 20 12-1 11 

) 2012-113 

) 20 12-1 14 

) 2012-115 

PROPERTY IDENTIFICATION ) 20 12- 11 6 

NUMBERS ) 20 12- 11 7 

19-1-08-35-00-000-00 I, ) 
19-1-08-35-00-000-008.004 and ) (Tax Certification - Water) 

19- 1-08-35-00-000-006, ) 
19-1-08-35-00-000-002, or portions thereof ) 

NOTICE OF FILING 

TO: Mr. John Therriau lt 
Ass istant Clerk of the Board 
Illinois Pollution Contro l Board 
100 West Rando lph Street 
Suite I 1-500 
Chicago, Illinois 60601 
(VIA ELECTRONIC MAIL) 

(SEE PERSONS ON ATTACHED SERVICE LIST) 

PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of the 
Il li nois Pollution Control Board ENTRY OF APPEARANCE OF KATHERINE D. 
HODGE, ENTRY OF APPEARANCE OF MONICA T. RIOS, and WRB REFINING, 
LLC'S RESPONSE TO PETITION FOR LEAVE TO INTERVENE, copies of which are 
hereby served upon you. 

Dated: March 13,2012 

Katherine D. Hodge 
Moni ca T. Rios 
HODGE DWYER & DRIVER 
3 150 Ro land Aven ue 
Post Office Box 5776 
Springfie ld, Illinois 62705-5776 
(2 17) 523-4900 

Respectfu lly submitted, 

WRB REFINING, LLC, 

By:/sl Monica T. Rios 
One of Its Attorneys 
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CERTIFICATE OF SERVICE 

I, Monica T. Rios, the undersigned, certify that I have served the attached, 

ENTRY OF APPEARANCE OF KATHERINE D. HODGE, ENTRY OF APPEARANCE 

OF MONICA T. RIOS, and WRB REFINING, LLC'S RESPONSE TO PETITION FOR 

LEAVE TO INTERVENE upon: 

Mr. John Therri ault 
Assistant Clerk of the Board 
JIIinois Pollution Control Board 
100 West Randolph Street 
Suite 11-500 
Chicago, Ill inois 6060 I 

via electronic mail on March 13, 2012 upon: 

Mr. Steve Santarelli 
Ill inois Department of Revenue 
101 West Jefferson 
P.O. Box 19033 
Springfield , Illinois 62794 

Vera H m st, Esq. 
Assistant Counsel 
Illinois Environmental Protection Agency 
102 1 North Grand Avenue East 
P.O. Box 19276 
Springfield, Illinois 62794-9276 

Joshua S. Whitt, Esq. 
Whitt Law, LLC 
70 S. Constitution drive 
Aurora, Illinois 60506 

by depositing said documents in the United States Mail , postage prepaid, in Springfield, 

Illinois, on March 13,20 12. 

/s/ Monica T. Rios 
Monica T. Rios 

WRBR:00 1/FiI/WaterINOF & COS - Response to Petition for Leave to Intervene 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

WRB REFINING, LLC ) PCB 2012-1 06 

(multiple app lications) ) 20 12- 107 
) 2012-1 08 
) 20 12-1 09 
) 20 12-11 0 

) 20 12-111 

) 20 12- 11 3 

) 20 12- 11 4 

) 20 12-11 5 
PROPERTY IDENTIFICATION ) 20 12-11 6 
NUMBERS ) 20 12-11 7 
19-1-08-35-00-000-00 I, ) 
19-1-08-35-00-000-008.004 and ) (Tax Certification - Water) 
19-1-08-35-00-000-006, ) 
19- 1-08-35-00-000-002, or portions thereof) 

ENTRY OF APPEARANCE OF KATHERINE D. HODGE 

NOW COMES Katherine D. Hodge, of the law firm HODGE DWYER & 

DRIVER, and hereby enters her appearance on behalf of WRB REFINING, LLC, in the 

above-referenced matter. 

DATE: March 13,2012 

Katherine D. Hodge 
HODGE DWYER & DRIVER 
3150 Roland Avenue 
Post Office Box 5776 
Springfield, Illinois 62705 
(2 17) 523-4900 

Respectfu lly submitted, 

WRB REFINING, LLC, 

By: /s/ Katherine D. Hodge 
Katherine D. Hodge 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

WRB REFINING, LLC ) PCB 2012-106 

(multiple appl ications) ) 20 12-107 

) 2012-108 

) 2012-109 
) 20 12-110 

) 20 12-111 
) 2012-113 
) 2012-114 

) 20 12-115 

PROPERTY IDENTIFICATION ) 20 12-116 

NUMBERS ) 2012-117 
19- 1-08-35-00-000-00 I , ) 

19-1-08-35-00-000-008.004 and ) (Tax Certification - Water) 

19-1-08-35-00-000-006, ) 
19-1-08-35-00-000-002, or portions thereof ) 

ENTRY OF APPEARANCE OF MONICA T. RIOS 

NOW COMES Monica T. Rios, of the law finn HODGE DWYER & DRIVER, 

and hereby enters her appearance on behalf of WRB REFINING, LLC, in the above-

referenced matter. 

DATE: March 13, 2012 

Monica T. Rios 
HODGE DWYER & DRIVER 
3150 Roland Avenue 
Post Office Box 5776 
Springfield, Illinois 62705 
(2 17) 523-4900 

Respectfully submitted, 

WRB REFfNING, LLC, 

By: /s/ Monica T. Rios 
Monica T. Rios 
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BEFORE THE ILLfNOIS POLLUTION CONTROL BOARD 

WRB REFINING, LLC 

(multiple applications) 

PROPERTY lDENTIFICA TION 

NUMBERS 
19- 1-08-35-00-000-00 I , 

19- 1-08-35-00-000-008.004 and 

) 

) 

) 

) 

) 

) 
) 

) 

) 

) 

) 

) 

) 

) 19-1-08-3 5-00-000-006, 

19- 1-08-35-00-000-002, or portions thereof) 

PCB 2012-106 

2012-107 

2012-108 

2012-109 

2012-110 
2012-111 

2012-113 

20 12- 114 
20 12- 11 5 

20 12- 11 6 

2012-117 

(Tax Certification - Water) 

WRB REFINING, LLC'S RESPONSE 
TO PETITION FOR LEAVE TO INTERVENE 

NOW COMES WRB REFINING, LLC ("WRB"), by and through its attorneys, 

HODGE DWYER & DRIV ER, pursuant to the 35 Ill. Admin. Code § 101 .500, and for 

WRB Refining, LLC' s Response to Petition for Leave to Intervene (" Response") states as 

follows: 

I. BACKGROUND 

On February 22, 2012, the Illinois Envirollmental Protection Agency ("lIIinois 

EPA") filed its Recommendations for issuance of tax certifications as pollution control 

facilities for water-related equipment that is the subject of the above-captioned dockets 
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with the Illinois Pollution Control Board (" Board"). I Recommendation, WRB Refining, 

LLC, Property Identification Numbers 19-1-08-35-00-000-000 I, 19-1-08-34-00-000-

008.004, and 19-1-08-34-00-000-006, 19-1-08-35-00-000-002, or portions thereof, PCB 

No. 12-1 06 (lIl.PoI.ControI.Bd. Feb. 22,20 12) (matter hereafter cited as "PCB No. 12-

106,,).2 Subsequentl y, Roxana Community Unit School District No. I ("Roxana") filed 

Petitions for Leave to Intervene ("Petition") in the above-captioned matters. Petition for 

Leave to Intervene, PCB No. 12-106 (Ill.Pol.Control.Bd. Feb. 28, 20 12). Roxana 

previously filed Petitions for Leave to Intervene after the Board issued orders certifying 

that WRB 's air pollution control equipment were pollution control facilities in other cases 

that were pending before the Board. Petition for Leave to Intervene, PCB No. 12-40 

(llI.PoI. ControI. Bd. Sept. 13,20 11 ) ("PCB No. 12-40 Petition,,)3 The Board denied 

Roxana 's intervention, and subsequentl y, the Board also denied Roxana's Motion for 

I The Illinois EPA recommended that the Board grant tax certifications for the fo llowing water pollution 
cont ro l equipment: Wastewater Treatment Upgrade Project (PCB No. 12- 106); New Units Condensate 
Recovery Project (12- 107); New Units Water Recyc le Project (PCB No. 12- 108); WWTP CPI Header 
Upgrade Project (12- 109); New Sour Waler Stripper Project (PCB No. 12- 110); Wood Stove Sewer Repair 
Project (PCB No. 12-1 11); WWTP CPI I-leader Bypass Project (PCB No. 12-1 13); SPCC Oil Spill 
Containment Upgrades and SPCC Dike Restoration (PCB No. 12-114); Waste Water Flow Meter for 
NPDES Project (PCB No. 12- 11 5); Hartford Load Docks Proj ect (PCB No. 12-1 16); and Hartford 
Integration Water Pollution Prevention Projects (PCB No. 12-11 7). 

2 This Response is being filed in the docket numbers li sted in the caption above. Since Roxana Community 
Unit School District No. I filed a single Petition for Leave to Intervene that was uploaded to each docket, 
WRB, wi th permission [Tom the Clerk of the Board, is doing the same. WRB, however, for convenience 
and ease of reading, only references the docket in PCB No. 12-106 in the body of this Response, rather than 
c it ing eacJl of the eleven cases li sted above each time a reference to the Board's proceeding is necessary. 

3 Roxana filed Petitions for Leave to Intervene in PCB Nos. 12-39, 12-40, 12-65 Ihrough 12-84, and 12-86 
through 12-9 1. For convenience and ease of reading, WRB only references the docket in PCB No. 12-40 in 
the body of this Response, rather than c it ing each of the twenty-eight Petitions for Leave to intervene each 
time a reference to the PCB No. 12-40 Petit ion is necessary. 
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Reconsideration filed in two of the cases. Order, PCB No. 12-40 (1II.PoI.ControI.Bd. 

Jan. 19, 2012) ("PCB No. 12-40 Orders,,)4 

The Board rules state that a response to a motion may be filed with in 14 days of 

service of the motion. 35 III. Admin. Code § 101 .500(d). Although Roxana's filing is 

styled as a Petition, it is, in essence, a motion, and thus, filing of this Response is timely, 

as it was filed wi thin 14 days of filing of the Petition. 

Based on the information provided below, WRB requests that the Board, consistent 

with its precedent on thi s issue, deny Roxana's Petition because there is no ri ght to 

intervention in tax certification proceedings before the Board. Additionall y, there is no 

basis in Board or cout1 rulings which would lead the Board to detennine that intervention 

is appropriate in thi s case. 

II. THE BOARD HAS DETERMINED THAT TH ERE IS NO RIGHT TO 
INTERVENTION IN TAX CERTIFICATION PROCEEDINGS. 

The Board has clearl y held in its PCB No. 12-40 Orders that there is no right to 

intervention in tax certification proceedings. PCB No. 12-40 Orders at 18. Not only has 

the Board set precedent in thi s type of proceeding, but it was set in a series of cases 

involving the same parties and same facili ty as the present case before the Board. In fact, 

the only difference between those series of cases and the seri es presently before the 

4 After the Board ru led on Roxana's Pe ti tions for Leave to Intervene in PCB Nos. 12-39 and 12-40, Roxana 
fi led Motions for Reconsideration on November 23,20 11 . Motion for Reconsiderat ion, PCB No. 12-39 
(Ill.PoI.ControI.Bd. Nov. 23 , 20 11 ); Motion for Reconsideration, PCB No. 12-40 (lII.PoI.ControI. Bd. 
Nov. 23 , 20 I I). On November 29, 20 II , Roxana filed Petitions for Leave to Intervene in PCB Nos. 12-65 
through 12-84 and 12-86 through 12-9 1. The Board's Orders on both the Motions for Reconsideration and 
the second set of Petitions fo r Leave to Intervene were substant ially the same. Order, PCB No. 12-65 
(1I I.PoI. ControI.Bd. Feb. 2, 20 12) (where the Board sta ted "[t]he arguments the School District has 
presented in support orits petition do 110 t convince the Board to rule other than it did in PCB 12-39 and 
PCB 12-40. The Board restates its findings in those cases here.") For convenience and ease of reading, 
WRB only references docke t PCB No. 12-40 in the body of th is Response, rather than citing each of the 
twenty-e ight Orders each lime a reference 10 the Board 's previous Orders is necessary. 
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Board is the pollution control equipment being certified. In its PCB No. 12-40 Orders, 

the Board was unconvinced that the impact on Roxana had any bearing on whether 

Roxana could intervene in a tax certification proceeding. ld. at 17. 

Roxana' s arguments in thi s Petition are substantially the same as those presented 

in its PCB No. 12-40 Petition5 Just as the Board found in deciding Roxana' s Motions for 

Reconsideration, in the current Petition, Roxana has presented no: 

new evidence, citation to change in law, or convincing arguments that the 
Board misappl ied existing law that would lead the Board to conclude that 
the substance of the September 8, 20 II decision was in error. 

Id. at 18. Accordingl y, based on the Board's PCB No. 12-40 Orders, the infOlmation 

provided below, and Roxana' s lack of any new evidence or convincing arguments, the 

Board should den y Roxana interventi on in the above-captioned matters. 

The Board previously reli ed on both statutory authority and the appli cation of the 

landmark case, Landfill, Inc. v. PCB, 74 III. 2d 541 (1978) (hereafter "Landfill, Inc. "). 

PCB No. 12-40 Orders at 17. The Board highlighted that: "Neither the Act nor the 

Property Tax Code provides for intervention in the Board 's tax cert ification deci sion 

proceedings." Id. Fut1her, the Board concluded that, 

Roxana CUSD has no express statutory right to become a party to 
a PaI1125 tax certifi cation proceeding under the Board 's enabling 
authority. As established in Part 125, the only proper parties to 
thi s tax certification case are the applicant WRB, and the Agency, 
which the Board has made a nominal party by rule as it is in 
variance and adj usted standard proceedings, to facilitate the 
recommendation process. Consequently, in contrast to Roxana 
CUSD's assertions, any Board -created intervention ri ghts as 

, In its current Petition, Roxana expanded on its argumellls from those presellled in PCB No. 12-40. This 
further explanation, however, did not provide any new policy or statutory argument for why intervention 
might be appropriate. Instead, Roxana expounded 0 11 its argument for why these faci lities should not be 
certified as pollution control facil ities. Roxana raised these same ideas in its Petitions for Leave to 
Intervene in PCB No. 12-65 th rough 12-84 and 12-86 through 12-9 1. The Board subsequently dismissed 
and denied intervention. Petition for Leave to Intervene, PCB No. 12-65 (1II. PoI.ContfoI.Bd. Dec. 9, 20 11 ). 
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outlined in Part 101 cannot "trump" the certification procedure as 
envisioned by the Property Tax Code. 

Id. at 18. Despite the Board's clear ruling on thi s issue, Roxana, again, has asked the 

Board to consider the intervention rights outlined in Part 101 of the Board' s rules without 

any further explanation or precedent. Petition at 4. 

Additionally, in its PCB No. 12-40 Orders the Board agreed with WRB 's 

interpretation of Landfill, Inc., namely, that extending appeal rights beyond those created 

by the legislature is not "reasonably necessary" to conduct its duties. PCB No. 12-40 

Orders at 17. The Board noted: 

As WRB correctly argued, the Board has applied the lesson of Landfill, 
Inc. in several instances in which persons have sought to intervene in 
appeals of various decisions by the Agency. 

Id. Conversely, the Board pointed out that Roxana fai led to expand on its interpretation 

of Landfill, Inc.; thus, not reaching the definiti ve conclusion that the "extension of appeal 

rights beyond those granted by the legislature does not fall within the class of things 

' reasonably necessary' to the conduct of its duties." Jd. 

Moreover, the Board further stated in its PCB No. 12-40 Orders that: 

The experience of the Agency and the Board with the types of pollution 
control equipment on the market enables a detennination concerning the 
primary purpose of the equipment without requiring the type of expanded 
proceeding and di scovery that might prove necessary to educate a member 
of the public without such fami li arity. 

Id. The Board also noted that there were no objections or adverse comments to thi s 

simple process for reviewing tax certifications when it was being adopted. fd. 

The Board stated in PCB No. 12-65 that, "given the present state of the law, the 

Board cannot grant Roxana CUST's petition for leave to intervene." Order, PCB No. 
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12-65 at 16 (III.Pol.Control. Bd. Feb. 2, 201 2). Clearly, the Board determined that 

Roxana does not have a ri ght to intervene in tax cel1ification proceedings because there is 

no statutory authority which would allow the Board to grant Roxana such a right. Jd. 

Further, a lthough there is no pending request before the Board asking for reconsideration 

of its PCB No. 12-40 Orders, WRB notes that even if such a request were pending, 

Roxana has fail ed to present any "new evidence, citation to change in law, or convincing 

arguments" that might prompt the Board to allow Roxana to intervene in these 

proceedings. 

III. THERE IS NEITHER AUTHORITY NOR PRECEDENT WHICH WOULD 
ALLOW INTERVENTION IN TAX CERTIFICATION PROCEEDINGS. 

It is well decided that Roxana has no right to intervene in thi s, or any, tax 

certifi cation proceeding before the Board . In its Petition, Roxana has fa iled to provide 

any new arguments, statutory authori ty, or precedent which might persuade the Board to 

rul e in favo r of Roxana and allow interventi on in th is proceedi ng. Despite thi s, WRB 

offers the following di scussion in response to the Petition. 

The Board has recognized that: "Neither the Act nor the Property Tax Code 

provides for intervention in the Board 's tax certifi cation decision proceed ings." PCB No. 

12-40 Orders at 17. As di scussed in more detail below, there is no statutory authority fo r 

intervention in tax certifi cation proceedings, and any challenge to a tax cel1ification must 

be in accordance with Secti on 11-30 of the Property Tax Code ("Tax Code"), 35 ILCS 

20011 1 et seq. 

The Tax Code grants the Board authority to certify pollution control facilities . 

35 ILCS 20011 1-20. Further, the Tax Code states that should the Board find that a 

facility is a pollution control faci lity, the Board "shall enter a finding and issue certifi cate 
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to that effect." 35 ILCS 20011 1-25. In addition, " [t)he effective date for the cel1ificate 

shall be the date of application for the cel1ificate or the date of the construction of the 

faci lity, which ever is later." rd. 

In regards to the review of an issued certification, the Tax Code states: 

Before denying any cel1ificate, the Pollution Control Board shall give 
reasonable notice in writing to the applicant and provide the applicant a 
reasonable oppOitunity for a fa ir hearing. On like notice to the holder and 
opportunity for hearing, the Board may on its own initiative revoke or 
modify a pollution control cel1ificate or a low sulfur dioxide emission coal 
fueled device cel1ificate whenever any of the following appears: 

(a) the certificate was obtained by fra ud or misrepresentation; 

(b) the holder of the certificate has failed substantiall y to proceed with 
the construction, reconstruction, installation, or acq ui sition of 
pollution contro l facilities or a low sulfur dioxide emission coal 
fueled device; or 

(c) the pollution control facility to which the cel1ificate relates has 
ceased to be used for the primary purpose of pollution control and 
is being used for a different purpose. 

Prompt written notice of the Board 's action upon any application shall be 
given to the applicant together with a written copy of the Board's findings 
and cel1ificate, if any. 

35 ILCS 20011 1-30. 

The Board has also adopted rules to govern tax certifi cation proceedings. 35 Ill. 

Admin. Code Part 125. The rules apply "to any person seeking, for property tax 

purposes, a Board cel1ification that a facility or pOl1ion thereof is a pollution control 

facility as defined in Section I 25.200(a)(I) of thi s Part. . . " !d. at § 125.100(a). The rules 

provide that a person may apply for cel1ification by submitting an application to Illinois 

EPA. ld. at § 125.202. Illinois EPA then reviews the application and submits a 

recommendation to grant or deny the celtification to the Board. Id. at § 125 .204. Should 
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Illinois EPA recommend denial of certification, the applicant may contest the 

recommendation, and a hearing may be held. Jd. at §§ 125.206 and 125.2 10. The Board 

rules nearly mirror the Tax Code provisions in temlS of the Board's authority to issue a 

ce11ification for a pollution control fac ility, and take action to revoke or modify a 

certification in cases where any of the three circumstances referenced above in 

Section 11-30 of the Tax Code appear. Jd. at § 125.216. 

It is clear from the Tax Code provisions that the Genera l Assembly envisioned 

ce11ification of qualifying pollution control facilities by the Board and allowed for only 

the Board to revoke or modify a certification in narrow circumstances. The Board itself 

adopted thi s reasoning in a previous tax certification proceeding, Reed-Custer, where the 

Board ente11ained a petition to revoke a certification, but limited its review to the 

statutory grounds allowed for revocation or modifi cation of a certificatio n, i.e. fra ud or 

misrepresentation. Reed-Cusler Coml11unily Unil School Dislriel No. 255 v. 

Commonweallh Edison Company and lfIinois EPA, PCB No. 87-209 at 5 

(llI.PoI.ControI.Bd . Aug. 30, 1990) (Board case cited as "Reed-Custer "); see also 

Wallonville COl11l11unily Unil School Dislriel No. I and Ihe Jefferson County Board 0/ 

Review v. Consolidation Coal Company and Illinois EPA , PCB No. 89-1 49 

(1II.PoI.ControI.Bd. Dec. 6, 1989) (where the Board stated that "Waltonville's brief does 

not all ege any fraud or misrepresentation, any delay in proceeding with construction, 

install ation or acquisition, or any change in primary use of the facility. The Board find s 

that it cannot exercise its power to revoke or modify if misconduct of the type specified 

in Section 502a-6 is not present."). 
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The statutory scheme that the Genera l Assembly establi shed fo r certifi cation of 

pollution control facilities does not account fo r intervention of third parties. Instead, it 

mandates that the Board may, on its own accord , revoke or modi fy the certification if one 

of the three statutory circumstances appears. Further, the Tax Code allows, and the 

Board recognized in its PCB No. 12-40 Orders that, any applicant or ho lder "aggrieved 

by the issuance, refusal to issue, denial, revocation, modification or restri ction of a 

pollution control celiificate ... may appeal the find ing and order of the Pollution Contro l 

Board, under the Administrative Review Law." 35 lLCS 20011 1-60; PCB No. 12-40 

Orders at 17. Again, the Tax Code allows for review of the Board's certi ficat ion or 

action, but only by an applicant or holder - of which, Roxana is neither. Accordingly, 

there is no statutory authori ty for allowing intervenors in tax celiification proceedings. 

Instead, as the Board allowed in Reed-Custer (see fUliher di scussion below), a third paIty 

could peti tion the Board under the narrow Section 11-30 circumstances, and then, the 

Board may, on its own, consider revocation or modification of a certification. See 

generally Board Order, In the Maller 0/ Revision of the Board's Procedural Rules: 35 

III. Adm. Code 101-130, ROO-20 (1II.PoI. Contro I. Bd. Dec. 2 1, 2000) (where the Board 

stated that it may revoke or modify a celt ificate in several circumstances, incl ud ing when 

a celtificate was obtained by fraud or misrepresentation, and stated that it "may learn of 

the circumstances through any credible fi ling," ci ting Reed-Custer Community Unil 

School District No. 255 v. Pollulion Conlrol Board, 232 111. App. 3d 57 1, 576 ( 1st Dis!. 

1992) ("School Districl ")). FUithennore, allowing third parties to intervene in tax 

certifi ca tion proceedings could result in the fi li ng of numerous third-party actions before 

the Board. Not onl y schools, but anyone who benefi ts from property tax revenue could 
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have a case to intervene, flooding the Board with actions that the General Assembly 

never approved or intended. 

Neither the Tax Code nor the Illinois Environmental Protection Act ("Act"), 

415 ILCS 511 et seq., provide for intervention of third parties in tax certification 

proceedings, and the Board has specifically held that it cannot hear petitions from third 

parties if such petitions are not authorized by statute. People of Williamson County Ex 

Rei. State's Attorney Charles Garnati and the Williamson County Board v. Kibler 

Development Corporation, Marion Ridge Landfill, Inc. and JIIinois EPA, PCB No. 08-93 

(lII.PoI.ControI.Bd. Ju ly 10, 2008) (hereinafter "Williamson County"). In Williamson 

County, the Petitioners fi led an appeal of a pennit modification issued by Illinois EPA for 

a non-hazardous waste landfill. Id. at I. The Board, reviewing Section 40 of the Act, 

noted that the appeal provision for this type of proceeding authorizes the applicant to 

petition for review, and thus, the Board concluded that State's Attorney had no statutory 

right to appeal , stating "to allow this action to proceed as a permit appeal would amount 

to an unlawfu l expansion of appeal rights by the Board." Id. at 13 (referencing Landfill, 

Inc. where the Supreme Court held that "the Board was not authorized to extend appeal 

rights to persons not authorized those rights through the Act."). Also, in the Board 's PCB 

No. 12-40 Orders, the Board followed its prior precedent and agreed with WRB that: 

The Supreme Court in Landfill, Inc. made clear in 1978 that the Board has 
no authority to, by rule, extend appeal rights beyond those granted in the 
Act under Section 40. Landfill, Inc., 387 N.E.2d 258 .... Intervenors 
receive the same rights as the original parties to an action , including rights 
to appeal. Since the decisions in Pioneer Processing [1984] and Land and 
Lakes [1993] , the legislature has granted some additional third party 
permit appeal rights. See 415 ILCS 5/40(e), as added by P.A. 92-574, eff. 
June 26, 2002 (granting third patties the right to appeal NPDES pel111its) . 
Were the Board to grant Marion, Herrin, and the Airport Authority 
intervenor status in this appeal of a permit to develop a new municipal 
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so lid waste landfill brought under Section 40(a)( I) of the Act, the Board 
would be unlawfully extending appeal rights. 

Kibler Development Corporation and Marion Ridge Landfill, Inc. v. Illinois EPA, PCB 

No. 05-35 at 5 (1II.PoI.ControI.Bd. May 4, 2006); PCB No. 12-40 Orders at 18. 

Although Williamson County invo lved a permit appea l under Section 40 of the 

Act, the Board 's analysis of statutory authority can be applied to the circumstances in this 

tax certification proceeding. As the Board recognized in its PCB No. 12-40 Orders, there 

is no statutory authority in either the Tax Code or the Act that grants third parties the 

right to intervention. PCB No. 12-40 Orders at 17. Further, the Tax Code only allows 

applicants or holders to appeal Board celtifications pursuant to the Adminish'ative 

Review Law. 35 ILCS 20011 1-65. To allow third parties to intervene in tax certification 

proceedings would amount to circumvention of the Genera l Assembly's intentions to 

allow only applicants and holders to appeal celtification proceedings and would extend 

appeal rights beyond what is allowed by statute. Thus, the Board should , consistent with 

its precedent in Williamson County and its PCB No. 12-40 Orders, di sallow intervention 

since such petitions are not allowed by statute. 

Further, WRB is unable to locate any other cases as precedent for the Board 

allowing intervention in this type of proceeding, which in and of itself supports the 

discussion above on the lack of authority for intervention in these cases. The Board has 

issued hundreds of tax certifications for pollution contro l facilities , and WRB is unable to 

find a case, available on the Board' s online database, and Roxana has fai led to cite a case, 

where the Board has allowed intervention. It is not surpri sing that there is no precedent 

for intervention in these cases, however, because there is no statutory basis for the Board 

to allow such intervention. The General Assembly has vested the authority to issue and 
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review tax certifications to the Board, and the Board alone. Any challenge to the 

certification must be rai sed pursuant to Section 11-30 of the Tax Code or by the applicant 

or holder via the Administrative Review Law. 

Note that the Board 's general provisions do allow for intervention in adjudicatory 

proceedings, if certain criteria are met. 35 Ill. Admin. Code § 101.402. However, as the 

Board previously found, there is no statutory right, either unconditional or conditional, 

for intervention in tax certifications, and although Roxana may be adversely affected, it 

has sought relief via an inappropriate mechanism. PCB No. 12-40 Orders at 18. 

Regardless of Roxana 's interests, the Board does not have the authority to grant party 

status " through intervention to persons the General Assembly does not allow to become 

parties." Sutler Sanitation, Inc. and Lavonne HakeI' v. Illinois EPA, PCB No. 04-187 

(JlI.PoI.ControI.Bd. Sept. 16,2004). In its latest petition, Roxana has failed to make any 

new arguments or site any new precedent which might lead the Board to come to a 

different conclusion. Roxana has also failed to address the lack of statutory authority for 

intervention in tax proceedings. To challenge the tax ce11ification, Roxana may petition 

the Board on Section 11-30 grounds. It has no right to intervention in thi s case, just as it 

had no right to intervention the cases that were the subject of the PCB No. 12-40 Orders. 

IV. ROXANA DOES NOT MEET TH E CRITERIA FOR INTERVENTION. 

As explained above, Roxana does not have a right to intervene in tax certification 

proceedings. Although the Board rules provide generally for intervention under certain 

circumstances, the Board has found that these rules do not '''trump' the ce11ification 

procedure as envisioned in the Property Tax Code." 35 Ill. Admin. Code § 10 1.402; 

PCB No. 12-40 Orders at 18. However, Section 101.402 states, in relevant part: 
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c) Subject to subsection (b)6 of thi s Section, the Board wi ll pem1it 
any person to intervene in any adj udicatory proceeding if: 

I) The person has an unconditional statutory right to intervene 
in the proceeding; or 

2) It may be necessary for the Board to impose a condition on 
the person. 

d) Subject to subsection (b) of thi s Section, the Board may pennit any 
person to intervene in any adjud icatory proceeding if: 

I) The person has a conditional statutory right to intervene in 
the proceeding; 

2) The person may be materia ll y prejudiced absent 
intervention; or 

3) The person is so situated that the person may be adversely 
affected by a fina l Board order. 

35 Ill. Admin. Code § 10 1.402(c) - (d). 

Should the Board reverse its precedent and interpretation of the Tax Code 

provisions authori zing certification of pollution control facilities and determine that its 

rul es on intervention are applicable to tax certifi cation proceedings, Roxana' s Petition 

must still be denied because Roxana does not meet the criteria for intervention. Section 

10 1.402(c) states that the Board "wi ll penn it" intervention in two circumstances - first, if 

the person has an unconditional statutory right, and second, if the Board may need to 

impose a condition on the person. 35 111. Admin Code § 10 1.402(c). Neither of these 

two criterions is met in thi s case. As detai led above, there is no statutory right to 

intervention in tax cel1ification proceed ings, and since the Board would not need to 

6 Section 10 1.402(b) states: " In determining whether to grant a motion to intervene, the Board will 
consider the timeliness of the motion and whether in tervention will unduly delay or materially prejudice the 
proceeding or otherwise interfere with an orderly or efficient proceeding." 35 Ill. Adlnin. Code * 
IOI.402(b). 
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impose any conditions on Roxana in thi s proceeding, intervention cannot be granted on 

these grounds. 

Section 10 I A02(d) provides that the Board may pennit intervention in any of the 

three circumstances described above. 35 III. Admin Code § 10 I A 02(d) . In this case, 

Roxana, once again fails to suffi ciently meet the criteria to warrant intervention. In 

regards to the first criterion, there is no statutory right, either unconditional or 

conditional, to intervention in tax proceedings. Secondly, Roxana wil l not be materially 

prejudiced absent intervention. Roxana may utili ze the Tax Code' s provisions to 

challenge the cel1ification on anyone of several grounds. In addi tion, Roxana may 

challenge the assessment of the Refinery at the local level before the Madison County 

Board of Review. In fact, Roxana acknowledges in its Petition that "a number of taxing 

bodies, including the School District, are cUITentl y litigating the fair market value of the 

refinery with WRB before the Madison County Board of Review." Petition at 3. 

Because Roxana has other means by which to challenge the tax assessment of the 

Refinery, it is not materially prejudiced by denial of intervention. 

Finall y, the Board may grant intervention if the "person is so situated that the 

person may be adversely affected by a final Board order." 35 III. Admin. Code 

§ 101 A02(d)(3). In Roxana's case, it will be impacted should the Board grant 

cel1ification in thi s proceeding since the pollution contro l facili ty will be "valued at 33 

1/3% of the fair cash value of their economic producti vity to their owners." 35 ILCS 

20011 1-5. The decrease in the valuation of the pollution contro l facility impacts the 

revenue Roxana receives from the local property tax base. Although Roxana will be 

impacted by the issuance of tax cel1ifications, it will not be so impacted that intervention 
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is warranted. Roxana is situated similarly to other entities that are also impacted by tax 

certifications or other types of tax exemptions. The General Assembly found it justified 

to adopt the pollution control facility valuation scheme, although it would undoubtedly 

impact local governments and entities that derive revenue fi·om properiy taxes. Simply 

being impacted by the issuance of a tax certification should not be sufficient to allow 

intervention, especially when the Tax Code does not provide for intervention in these 

proceedings, there are other avenues Roxana can use to challenge the assessed value of 

the Refinery, and the impact to Roxana is so common that allowing intervention in this 

tax proceeding could unintentionally spur any person, including, even perhaps the parents 

of persons attending schools, to petition for intervention. 

Section 101.402 clearly allows the Board to exercise di scretion in allowing 

intervention. In this case, there is no right to intervention. However, should the Board 

determine an evaluation of the Petition is warranted, WRB requests that the Board 

exercise its discretion and deny the Petition because Roxana fails to meet the pennissive 

criteria established by the Board for intervention. Although Roxana could be impacted 

by certification in thi s proceeding, it is not sufficient to justi fy intervention. 

Moreover, Roxana 's own Petition and requested reli ef here demonstrate that the 

intervention sought would be almost certain to unduly delay and materially prejudice the 

proceeding, and would otherwise interfere with the orderly and efficient proceeding 

established by the General Assembly in the Tax Code. Consideration of these factors by 

the Board, pursuant to Section 10 1.402(b), weighs, again, in favor of denial of Roxana 's 

Petition. 
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V. ROXANA MISCONSTRUES TH E BOARD 'S HOLDING IN REED-CUSTER. 

Roxana's Petition states: "The Board has previously held that third-party 

participation is allowed in tax certifications and should be encouraged due to the Board 's 

limited abili ty to uncover possible fra ud and misrepresentation." Petition at '1\9 (citing 

School District). Although Roxana has slightly revised this statement by changing the 

word " intervention" as stated in its PCB No. 12-40 Petition to "parti cipation" in this 

Petition, Roxana still misconstrues the Board's holding in the Reed-Custer case. See 

PCB No. 12-40 Petition at '1\9 . 

In Reed-Custer, the Reed-Custer Community Unit School Distri ct No. 255 

("Petitioner") fil ed a peti tion to revoke the Board's certi fication of Commonwealth 

Edison's ("Com Ed") cooling pond as a pollution control facili ty. Reed-Custer, PCB No. 

87-209 (1II.PoI. Contro I. Bd. Aug. 30, 1990). As the Board explained, its authori ty to issue 

tax certifi cations for pollution contro l fac ili ties stemmed from, at that time, the Illinois 

Revenue Act of 1939 ("Revenue Act"). Id. at I . The Board summari zed that "Reed-

Custer seeks a revocation of the April 1986 certification under Section 502a-6(A) of the 

Revenue Ace which allows revocation whenever a cel1ifi cate was obtained by fra ud or 

misrepresentation." Id. 

The Board stated in regards to the scope of its consideration of the petition fo r 

revocation: 

We emphasize that, pursuant to Section 502a-6(A) of the Revenue Act, the 
sole basis fo r considering revocation in thi s case is whether or not 
ComEd's certifi cate of pollution control facility was obtained by fraud or 
misrepresentation. Therefore, the focus of the Board ' s review is restricted 
to the accuracy of ComE d's application, not the COITectness of the 

7 Section 502a-6(A) of the Revenue Act is currently Seclion 11 -30 of the Tax Code, 35 ILCS 200/ 11-30. 
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Agency's detennination.8 In other words, the Revenue Act does not 
authorize a third party to seek to have the Board reverse the Agency's 
detennination to issue the celti ficate on a claim that the Agency' s action 
was in en'or based on the record; rather, it authorizes the third party to 
seek to have the Board revoke the certificate on a claim that ComEd's 
actions were unacceptable based on fra ud or misrepresentation. 

Jd. at 5. (Emphasis in ori ginal.) The Board held that ComEd's statements to the Agency 

were not inaccurate and found that "Com Ed did not obtain the celt ificate by fraud or 

misrepresentation." Jd. 

Petitioner appealed to the Board 's denial of its petition to the Appellate Court, 

where the Court affinned the Board's Order. School District, 232 Ill. App. 3d 57 1. The 

Court concl uded: 

In summary, plaintiff's entire case is nothing more than an attempt to have 
the Board and thi s court decertify the Braidwood cooli ng pond as a 
pollution control facility. As noted, the Board's review in thi s case was 
limited to detemlining whether the CWE's certifi cation was obtained by 
fraud or misrepresentation. This CO Ult'S role is even more limited as it sits 
onl y to review the Board's {actual findings on the fraud or 
misrepresentation issue. Under our limited role of review, we determine 
that the manifest weight of the evidence supports the Board's conclusion 
that CWE did not obtain its celtificate by fraud or misrepresentation. 

Jd. at 582. (Emphasis in original.) 

8 The authority for the Pollution Control Facilities Valuation Program is found in the Tax Code and became 
effective on January I, 1994. 35 ILCS 20011 1-5. The currenl aUlhorily was derived fi'om the Revenue Acl 
of 1939 , which has since been repealed. Formerl y 35 1LCS 205/21; III. Rev. SIal, Ch. J20, para 502(a). 
The Tax Code gives the Board authority 10 issue, modify or revoke pollution control fa cilities' tax 
certificates. On June 10 , 1983 , the Chairman of the Board delegated his authority under the Revenue Act 
of 1939 10 Illinois EPA. Reed-Custer, PCB No. 87-209 (III.PoI.ControI. Bd. Feb. 25, 1988). However, the 
Board did retain its authority to revoke certifications under Section 2 1 a-6(A) o f the Revenue Act. ld. 
Seclion 20011 1-30(a) of Ihe Tax Code mirrors Seclion 21 a-6(A), giving Ihe Board aulhorily 10 modify or 
revoke a pollution control cerlificate ifit was obtained by fraud or misrepresentation. 35 lLCS 200/ 11 -
30(a). 

In 2000, the Board adopted procedures for tax certification cases. In the A/alter of Revision of the Board 's 
Procedural Rules: 35 III. Adm. Code 101-130, ROO-20 (I1 I.PoI.ConlroI. Bd. Dec. 21, 2000). The newly 
adopted ru les required Ill inois EPA to submit a recommendation to the Board, and the Board would then 
grant or deny the certification. The Board retained the authority to modi fy or revoke the cert ifications, as 
well. 
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Roxana misconstrues the Board 's holding in Reed-Custer. Roxana states that the 

Board held that "third-party pat1icipation allowed in tax cet1ifications and should be 

encouraged due to the Board 's inabi lity to uncover possible fraud and misrepresentation." 

This characterization of the Reed-Custer holding is misrepresentative as Roxana fai led to 

describe the context of the case. First, the Reed-Custer case in no way addresses 

intervention. It is a case based on a petition to revoke certification brought pursuant to a 

statutory provision of the Il linois Revenue Act that specificall y allows such petitions 

under limited circumstances. 

As noted, the COUl1 in School Districl does reference third-party revocation 

petitions in a di scuss ion on Respondent ComEd 's motion to dismiss Petitioner's petition. 

For the Board 's consideration, WRB provides the full paragraph of the COUl1's opinion 

below so as to not truncate or misrepresent the COUl1' s statement: 

CWE moved to di smiss the petition on the ground that the Board had no 
jurisdiction under the Act to consider third-pat1y revocation petitions. On 
February 25, 1988, the Board rejected CWE's motion, reasoning that 
section 21 a-6 does not expressly prohibit third-party revocation petitions 
and. fut1her. that such petitions should be encouraged due to the Board's 
limited ability to uncover possible fraud and misrepresentation. CWE has 
not sought review in this cout1 of the Board's order denying its motion to 
dismiss, and we assume its validity for purposes of thi s appeal. 

Id. at 578. (Emphasis added). As the Board can note, the Court was referencing the 

Board's deci sion to deny ComEd's motion to di smiss because the provisions of the 

Revenue Act did "not express ly prohibit third-party revocation petitions." In addition , 

the COUl1 reiterated the Board 's reasoning that revocation petitions should be encouraged 

because of the limited abi li ty of the Board to "uncover fraud and misrepresentation." In 

this respect, however, the Board has the benefit of not only expert, but also an unbiased 

recommendation from Illinois EPA, and accordingly, it does not need third pat1ies to 

18 

Electronic Filing - Received, Clerk's Office, 03/13/2012



intervene and purpOl1 to info nn the Board of the facts of a case9 The Board recognized 

thi s expert anal ysis in its PCB No. 12-40 Orders. PCB No. 12-40 Orders at 17 (where the 

Board stated, "[t]he experience of the Agency and the Board with the types of pollution 

control equipment on the market enables a detennination concerning the primary purpose 

of the equipment without requiring the type of expanded proceeding and di scovery that 

might prove necessary to educate a member of the public without such familiarity"). 

Thus, as provided by the Revenue Act and interpreted by the Board in Reed-Custer, thi rd 

party revocation petitions may be allowed pursuant to the statute, but the scope of review 

is limited to several naITOW circumstances, including revocation based on fraud or 

misrepresentation. FUl1her, the Board recognized the narrow scope of appeals under the 

Tax Code stating: 

Appeals are restri cted under the Property Tax Code at 35 ILCS 20011 1-60 
to applicants or holders "aggri eved by the issuance" or other actions taken 
by the Board in a tax certification. The Board accordingly reads the 
Property Tax Code as creating a circumscribed proceeding with limited 
appeal ri ghts . 

PCB No . 12-40 Orders at 17. 

Roxana's statement in its Motion that the Board held that third-pat1y pat1i cipation 

is allowed and should be encouraged clearl y misrepresents the holdings in Reed Cusler 

and School Disirici . A simpl e reading of the Reed-Cusler and School Dislricl decisions 

9 Roxana slales in its Petition that "[i]ntervention by the School District will allow th is Board the 
opportunity to receive additional review and further informat ion on these projects . . . " Petition at '124, and 
stated in another proceeding, where it has fi led a Motion for Reconsiderat ion, that "[t]his Board should 
allow the School District leave to intervene in both proceed ings in order to fac il itate a proper evidentiary 
hearing on these matters," Motion fo r Reconsideration, WRB Refining, LLC v. Illinois EPA, PCB No. 
12-40 at ' 145 (II1.Po 1. Cont ro1. Bd. Nov. 23, 20 II ). Roxana clearly envisions fully participating in tax 
cert ification proceedings by introducing "evidence," presumably in support of the claims it makes in its 
Peti tion. As discussed throughout this Response, there is no right to intervention in tax certi fication 
proceedings, and it is clear from the statutory provisions of the Tax Code that the General Assembly did not 
intend for third parties to participate by intervention in these types of proceedings. Thus, the Board should 
deny intervention. 
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shows that the cases are about revocation of a certification for fraud or misrepresentation, 

pursuant to the statutory provisions of the Revenue Act. These cases do not address 

intervention, as Roxana would have the Board believe. Third-party paJ1icipation in tax 

ceJ1ification proceedings is allowed only via the revocation provisions of the Revenue 

Act, now Propelty Tax Code, that allow a petition to revoke to be filed for certain 

circumstances. 

v. PUBLIC POLICY DOES NOT SUPPORT GRANTING ROXANA' S 
PETITION. 

Not onl y is there no statutory ri ght to intervention in tax certification proceedings, 

but there is also no public policy basis to sUppOJt intervention in these types of 

proceedings . The Board has reasoned that although a person may have an interest in a 

Board order, which may adversely affect that person, such an interest is not necessaril y 

sufficient to allow that person to become a party to the proceeding through intervention. 

Sutler. Furthemlore, in essence, Roxana is claiming that it should be granted intervention 

because certification means that a pOJ1ion of the va lue of the pollution control facility wi ll 

be removed from the tax roll s, and since tax reven ues are reduced, Roxana is adversely 

impacted. However, the Board should note that cel1ification itself will not lower 

assessments or taxes. In fact , certification onl y means that the duty to assess the 

pollution control facility shifts from the local assessor to the DepaJ1ment of Revenue 

("DOR"), which does not necessaril y result in the assessment being reduced. 

The Board recognized in its PCB No. 12-40 Orders that Roxana may be affected 

by the tax ceJ1i fication process, but concluded that "arguments about thi s signifi cant 

impact do not convince the Board that it may grant the relief sought." PCB No. 12-40 

Orders at 17. Without the statutory authority to grant either intervention or appellate 
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rights to a th ird party, the Board cannot allow Roxana to join these proceedings as an 

intervenor. 

FUJ1heml0re, allowing intervention in pollution control facility tax certifi cation 

proceedings could result in overwhelming the Board and cOUJ1s with unanticipated 

reviews of Board certification detenninations. The General Assembly did not intend 

such actions in tax certification proceedings. The Tax Code onl y allows for an applicant 

or holder of a pollution control facility certification to appeal under the Administrative 

Review Law. 35 lLCS 200111-60. Allowing Roxana to intervene would make it a 

"party," and thus, it could allow Roxana to appeal the Board 's final order, which appears 

to be directl y contrary to the General Assembly 's intentions. Jd.; 735 lLCS 

5/3-11 3. This could open the Board 's cel1ification proceedings to appeals that were 

never contemplated by the General Assembly or the COUl1s . It is possible that the Board 's 

entire docket could be monopolized by an influx of intervention petitions filed by taxing 

di stricts and taxpayers, who have any an imus against an applicant seeking a certifi cation. 

Again , allowing intervention in tax certifi cation proceedings wo uld almost certainly 

result in undue delay and material prejudice in the proceeding, as well as othelwise 

interfere with the orderl y and efficient proceeding establi shed by the General Assembly 

in the Tax Code. 

Allowing any person who has an interest in propel1y tax revenue and could be 

adversely affected by the loss of such revenue to intervene in tax certification 

proceedings could have a chilling effect on promoting the use of equipment and 

processes for which the primary purpose is to "eliminate, prevent, or reduce air or water 

pollution," or treat, pretreat, modify or dispose of any potential pollution. 35 lLCS 
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200111-10. This basis for the pollution contro l facility valuation policy is sound and was 

adopted by the General Assembly to encourage the use of pollution control facilities. In 

many cases, the pollution contro l equipment is costly and would not otherwise be used 

without the tax certification incentive. However, allowing intervention of every entity or 

person, who could be adversely impacted by the tax celiification, could spur years of 

costly litigation due to constant third-patiy intervention, and applicants may reconsider 

whether the cost of obtaining a tax celiification is too burdensome to warrant resource 

intensive litigation. 

VI. CONCLUSION 

As the Board has previously held, there is no statutory authotity or basis for 

intervention of third parties in tax certification proceedings. Thus, consistent with its 

prior holdings, the Board should deny Roxana' s Petition. Should the Board detel111ine 

that intervention is an appropriate avenue for third-party parti cipation in tax celiification 

proceedings, Roxana has not met the Board's criteria for intervention. Accordingly, 

based on Board precedent and the discussion presented above, the Board should deny 

Roxana' s Petition for Leave to Intervene. 
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WHEREFORE, WRB REFINING, LLC respectfull y requests that the Illinois 

Pollution Control Board consider its Response to Petition for Leave to Intervene and 

deny Roxana 's Petition for Leave to Intervene. 

DATE: March 13, 20 12 

Katherine D. Hodge 
Monica T. Rios 
HODGE DWYER & DRIVER 
3 I 50 Roland A venue 
Post Office Box 5776 
Springfield , Illinois 62705 
(2 I 7) 523-4900 

Respectfully submitted, 

WRB REFINING, LLC 

By: /s/ Monica T. Rios 
One of Its Attorneys 

WRBR:OO I /Fi IlW<1lcrlWRB 's Response (0 M otion to In tervene 3. 12.20 12 
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